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The Wave Theory — Receding?
In the December 1, 2010 issue of this Report, Mr.
Toohey, along with his colleague Rebecca L. Matthews,
published an interpretative, albeit specious, commen-
tary titled, Liability for the Post-Sale Installation of
Asbestos-Containing Replacements Parts or Insulation.1

In that piece, Toohey and Matthews purported to iden-
tify a ‘‘fourth wave’’ of asbestos personal injury suits
‘‘starting in the early 2000’s,’’ brought by ‘‘plaintiff’s
attorneys [who] have become too addicted to common
law recoveries in their ‘home courts’ to walk away,’’ and
filed against manufacturers of products such as boilers,
pumps, turbines, generators, valves and automobiles
either originally marketed with asbestos-containing
components or in contemplation of having such com-
ponents installed, but in either case without safety
warnings.2

In our Reply published in the January 19, 2011 issue of
this Report,3 we showed that the so-called fourth wave
claims have been with us from the start, and have always

been deemed fair and legally sound. Just as an example,
by 2002, about the time that Toohey and Matthews
claimed the fourth wave was barely beginning, over
400,000 such asbestos-related claims had already been
filed during the prior few decades against one turbine
manufacturer alone, General Electric.4 Thus, Toohey
and Matthews’ foundational claim was spurious and, in
his present piece, Mr. Toohey says not a single word in
further defense of the ‘‘fourth wave’’ myth.

Instead, Mr. Toohey now expends energy claiming that
he and his colleague simply endeavored to give an
‘‘objective’’ account of things, whereas we, in our
Reply, engaged in some sort of ‘‘an ad hominem attack
on the messengers rather than the message.’’5 No ser-
ious reader of our piece would so conclude.6

The Chrysotile Defense — Serious?
On the issue of the chrysotile defense, Mr. Toohey
now seeks to marginalize Dr. Selikoff’s conclusion
that ‘‘[t]here is ample evidence that all types of asbes-
tos [expressly including chrysotile] are associated with
the risk of fatal lung scarring (asbestosis), lung cancer,
pleural and peritoneal mesothelioma and gastro-
intestinal cancer.’’7 For Toohey, that was 1972;
‘‘it is now 2010’’ [sic].9 Now there are ‘‘serious scien-
tists,’’ such as D. Wayne Berman and Kenny Crump,
who minimize the dangers of exposure to chrysotile
asbestos. And now we finally know from such serious
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scientists, according to Mr. Toohey, that ‘‘it was folly’’
and ‘‘poor public health policy’’ to have banned uses of
asbestos, especially chrysotile, in various products.10

Mr. Toohey attempts a lengthy interpretation of a
number of technical works in support of the chrysotile
defense.11 His goal is to challenge our statement that
this particular myth (the chrysotile defense), like others
in the original Toohey and Matthews article, has been
‘‘hissed off the stage by courts, researchers, scientists and
government agencies charged with safeguarding occu-
pational health and safety.’’12 Yet in all of that
discussion, and in his accompanying endnotes 6 though
37, Toohey is unwilling or unable to marshal more than
a single legal citation, that being the Texas intermediate
appellate decision in Smith v. Kelly-Moore Paint Co.13 If
this is Toohey’s sole legal authority in support of the
chrysotile defense, it must be a potent one.

Yet Smith is a causation decision affirming summary
judgment in defendant’s favor based on the Texas
Supreme Court decision in Borg-Warner v. Flores,14

on the ground that plaintiffs did not produce sufficient
evidence, under the Flores standard, to establish that
plaintiff was exposed to chrysotile asbestos from defen-
dant’s product ‘‘at an exposure level or dose sufficient to
have been a substantial factor in his developing
mesothelioma.’’15 The issue in Smith, in other words,
centered on the Borg-Warner approach to the substan-
tial factor analysis. Yet the Smith Court took pains to
point out that defendant ‘‘did not challenge the evi-
dence as to general causation, i.e., that Kelly-Moore’s
[chrysotile] asbestos-containing joint compound is cap-
able of causing mesothelioma in the general
population.’’16 The Smith Court further acknowledged,
for instance, ‘‘a study by [Yuriko] Iwatsubo showing a
four-fold increase of mesothelioma at an exposure level
of .5 fibers/cc, and a study by [Klaus] Rödelsperger
showing a 7.9 odds ratio of an increased risk of
mesothelioma at cumulative exposures between 0.0
and .15 fibers/cc year . . . .’’17

Since Smith should afford the proponents of the chry-
sotile defense small comfort, perhaps it will be well to
see what some other courts have done. In our prior
Reply we noted, among the works demonstrating the
feebleness of the defense, the ruling in In re Eighth
Judicial District Asbestos Litigation: St. John v. Georgia
Pacific Corp.,18 crediting the analysis of Joan Gil, M.D.,

a pathologist and professor of pathology at the Mount
Sinai School of Medicine, that:

it is generally accepted by the medical com-
munity that malignant pleural mesothelioma
is caused by exposure to all known types of
asbestos fibers, including chrysotile asbestos,
which accounts for upward of 95% of all
asbestos previously used in the United States.
Conversely, the so-called ‘‘chrysotile defense’’
is not generally accepted and not supported
by the medical and scientific research.19

But what about Mr. Toohey’s serious scientists? How
have they and their ‘‘meta-analyses’’ generally fared?
The court in Gracy v. Georgia Pacific Corp.20 precluded
the defendants from any reliance upon the studies of
Berman and Crump, and others similarly promoting
the chrysotile defense, as ‘‘unreliable and unduly spec-
ulative.’’21 In Kulzer v. Pittsburgh-Corning Corp.,22 the
Honorable Michael A. Telesca excluded Dr. Crump’s
chrysotile defense testimony as ‘‘speculative and fac-
tually flawed,’’ stressed that Dr. Crump has
‘‘absolutely no background or qualification’’ to proffer
the opinions advocated by the defendants retaining
him, and noted that preclusion of this testimony was
‘‘particularly compelled by Dr. Crump’s lack of clarity
and confidence concerning the data which underlies
his testimony [about] exposures to pure chrysotile
asbestos . . . .’’23 The court in Sanders v. Owens-Illinois,
Inc.,24 deemed ‘‘the quantitative asbestos fiber type
potency ratios contained in the Berman & Crump
2003 and 2008 documents and the Hodgson & Darn-
ton 2000 document . . . to be speculative and based
upon assumptions that have no basis in fact.’’25

Proponents of the chrysotile defense do not fare much
better when it comes to researchers and scientists. In
1997, the Helsinki panel — comprised of pathologists,
radiologists, occupational and pulmonary physicians,
epidemiologists, toxicologists, industrial hygienists,
and clinical and laboratory scientists26 — concluded,
inter alia, that chrysotile asbestos causes mesothelioma,
although ‘‘the amphiboles show[] greater carcinogenic
potency than chrysotile.’’27 Defendants attempt to
transform this view of relative carcinogenic potencies
into a fiction of absolutes. The inference they press is
akin to saying that, because the yield point on a Volvo’s
constituent materials may tend to be higher than those
on a Kia, it remains up to debate whether a pedestrian’s
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being struck by a Kia going 50 miles per hour will be
harmful.

In all events, one year after Helsinki, in 1998, the
International Progamme on Chemical Safety (IPCS),
under the joint sponsorship of the United Nations
Environment Program, the International Labor Orga-
nization and the World Health Organization,
published a monograph devoted exclusively to chryso-
tile asbestos. The IPCS independently found that
‘‘commercial grades of chrysotile have been associated
with an increased risk of pneumoconiosis, lung cancer
and mesothelioma in numerous epidemiological stu-
dies of exposed workers,’’ and concluded that
‘‘exposure to chrysotile asbestos poses increased risks
for asbestosis, lung cancer and mesothelioma in a dose-
dependent manner.’’28

Another panel organized in 2000 by the World Trade
Organization in response to Canada’s objection to a
French decree banning the use of chrysotile asbestos,
found that:

the carcinogenicity of chrysotile fibres has
been acknowledged for some time by inter-
national bodies. This carcinogenicity was
confirmed by the experts consulted by the
Panel, with respect to both lung cancers
and mesotheliomas, even though the experts
appear to acknowledge that chrysotile is less
likely to cause mesotheliomas than amphi-
boles. We also note that the experts
confirmed that the types of cancer concerned
had a mortality rate of close to 100 per cent.
We therefore consider that we have sufficient
evidence that there is in fact a serious carci-
nogenic risk associated with the inhalation of
chrysotile fibres.29

When it comes to the findings and attitudes of govern-
ment agencies with respect to the hazards of chrysotile
exposures, Toohey conveniently ignores, inter alia,
OSHA’s strict and protective regulations concerning
asbestos-containing gaskets, requiring that several mea-
sures be undertaken in the vital interests of worker
health and safety. During the removal of asbestos-
containing gaskets, for example, the employer must
supply single-use ‘‘glovebags’’ constructed to precise
specifications with which to handle the materials, and
must additionally conform to wetting and disposal pro-
cedures.30 Similarly, ‘‘[d]uring automotive brake and

clutch inspection, disassembly, repair and assembly
operations,’’ for which Toohey claims that it was
equally ‘‘folly’’ to have banned the use of asbestos,31

OSHA prescribes that ‘‘the employer shall institute
engineering controls and work practices to reduce
employee exposure to materials containing asbestos
using a negative pressure enclosure/HEPA vacuum sys-
tem method or low pressure/wet cleaning method,
which meets the detailed requirements set out in
Appendix F to this section.’’32

Ultimately, Mr. Toohey’s ‘‘objective’’ scientific analysis
devolves into statements — framed as incontestable
facts — such as the following:

In most litigated cases, the alleged exposures
to asbestos released from gaskets or friction
materials of the individual defendant will be a
fraction of the person’s lifetime ambient air
dose of asbestos. Even in the most extreme
case, if a person’s asbestos exposure was from
replacing gaskets every day for 40 years, his
total lifetime exposure dose would be only
20% that permitted by OSHA. If he changed
a set of brakes every day for 40 years, his
lifetime dose would be 30% to 40% of the
dose allowed by OSHA.33

Toohey doesn’t substantiate his claim, and one thinks it
might be important for him to do so. His language
implies that it may be safer to scrape out, remove or
install asbestos-containing gaskets, and to breathe in the
visible dusts, than to walk in a city park, at least over the
long haul. Nor does Toohey pause to acknowledge that
defense-sponsored gasket studies fail to account for the
real world settings in which multiple workers may be
scraping gaskets side by side, in unventilated areas, or
that such studies were undertaken, for the most part,
with the full panoply of protective measures in place,
such as wetting down, local exhaust ventilation, and so
forth. The lack of warnings deprived product users of
the opportunity to take similar air contaminant abate-
ment measures. Further, OSHA states that its
permissible exposure levels are not intended to repre-
sent ‘‘safe’’ levels; rather, these levels are set where they
are because of the technological limitations of reliable
measurement procedures.34

The Duty Issue: A ‘New York State Of Mind’?
Like his prior talk about a ‘‘fourth wave’’ of asbestos
litigation, Mr. Toohey’s renewed focus on the
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chrysotile defense and on the ‘‘folly’’ of banning ‘‘low-
dose, low-risk’’ products35 aims at setting up his core
claim: that sellers of products such as boilers, pumps,
turbines, generators, valves and automobiles either
originally marketed with asbestos-containing compo-
nents, or to which such components would certainly
be added, should have no duty to warn about the
hazards. He takes heart from one Delaware trial court’s
recent assessment that ‘‘it appears that the majority of
courts to address the issue have refused to impose lia-
bility’’ in such circumstances.36 However, just a few
months earlier, another Delaware court, in Urian v.
Ford Motor Co.,37 determined that there existed ‘‘a gen-
uine issue of material fact as to whether Ford knew of
the dangers of asbestos, whether Ford knew that an
asbestos product was necessary to operate its vehicle
safely, and whether Ford knew that an asbestos-con-
taining product would have to be used in the repair and
replacement of its brake linings.’’38

Playing a suspect numbers game, Toohey fails to
address any of our analysis in our January 19, 2011
Reply. In his ‘‘objective’’ way, Toohey simultaneously
accuses us of approaching the issue with a ‘‘New York
state of mind,’’39 and continues to rely primarily upon
the New York Court of Appeals decision in Rastelli v.
Goodyear Tire & Rubber Co.40 Although Toohey claims
that our analysis rests solely on Rastelli’s language stating
that its holding was limited to ‘‘the circumstances of the
case,’’41 our article explained in detail why reliance
upon Rastelli in this asbestos component context
involves a critical analytic mistake.

More specifically, Toohey’s no-duty claim is fatally
impaired by the failure to distinguish between two
very different situations. In one, such as Rastelli, the
product seller can arguably foresee that at least some
one or more of its tires released in the stream of com-
merce may somewhere be combined with a dangerous
component rim, yet it is not likely that this would be
the case for any particular tire. The same might be said
for the seller of orange juice, who should foresee that
some of the juice will somewhere be combined with
vodka. Certainly such sellers have no duty to warn. The
other, very different scenario, is the one represented by
the many yes-duty cases, such as Urian and Berkowitz v.
A.C. & S., Inc.,42 holding that, where the defendant
has manufactured a product to which an asbestos-
containing insulation component is later added, and
where that defendant:

� knew or should have known that its product
would be used with an insulation component;

� knew or had reason to know that this insulation
would likely be comprised of asbestos-containing
materials; and

� knew or had reason to know of the hazards asso-
ciated with exposure to asbestos, then defendant
is charged with a ‘‘duty to warn concerning the
dangers of asbestos that it neither manufactured
nor installed on its [equipment].’’43 In other
words, such a product seller knows or should
know that, for any one of its pumps, that very
pump will likely be used with ultrahazardous
asbestos-containing materials.

Nor does Toohey say one word about the longstanding
products liability jurisprudence that underlies the yes-
duty decisions, and that has evolved nationally on the
basis of comment h to Section 402A of the Restatement
(Second) of Torts.44 Comment h counsels that the
seller has a duty to warn end users when it has reason
to anticipate that an unreasonable danger may result
from a particular product use.45 When this line of
decisions is included in the Urian and Berkowitz col-
umn, the tally is not even close, and it becomes plain
that product sellers such as the ones Toohey champions
have traditionally been held accountable for unreason-
able hazards resulting from foreseeable product uses.

Understanding this, one federal jurist has recently
issued two rulings in asbestos-related valve and pump
cases explicitly rejecting the applicability of Rastelli, and
applying the principle of Berkowitz.46 In each case, the
Honorable James S. Gwin emphasized that defendant
Crane Co. ‘‘characterizes Rastelli and Berkowitz as
directly opposed, and Rastelli as necessitating a dismissal
of claims against Crane. However, the court views these
divergent holdings as resting on consistent application
of the same foreseeability principle.’’47

In our original piece we looked especially at New York
law because a line of cases emerged there tracing the
doctrinal underpinnings of this issue in a step-by-step
manner. As far back as MacPherson v. Buick Motor
Company,48 Judge Cardozo rejected the position that
manufacturers have no duty to warn about others’ pro-
ducts, noting that the injurious component in that case
‘‘was not made by the defendant; it was bought from
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another manufacturer.’’49 New York’s Court of Appeals
subsequently made clear that a product seller would not
be immunized from accountability depending merely
upon whether the particular, injurious third-party com-
ponent was installed pre- or post-sale by third parties.
In Sage v. Fairchild-Swearingen Corporation,50 the
plaintiff was injured on a replacement hanger or hook
installed in defendant’s aircraft. As the Sage Court
emphasized, ‘‘[t]hat the hanger actually involved in
the accident was a replacement and not the original is
not dispositive because in fabricating and installing a
new part Commuter’s employees, as the jury found, did
no more than perpetuate defendant’s bad design as
defendant’s representatives foresaw they might.’’51

Liriano v. Hobart Corporation52 followed, explaining
that ‘‘a manufacturer may have a duty to warn of dan-
gers associated with the use of its product even after it
has been sold. Such a duty will generally arise where a
defect or danger is revealed by user operation and
brought to the attention of the manufacturer.’’53 In
Liriano, New York’s high court relied on its 1984 deci-
sion in Cover v. Cohen,54 which cites a wealth of
national precedents and hornbook instruction for the
principle that, ‘‘[a]lthough a product be reasonably safe
when manufactured and sold and involve no then
known risks of which warning need be given, risks
thereafter revealed by user operation and brought to
the attention of the manufacturer or vendor may
impose upon one or both a duty to warn.’’55 This con-
tinuing duty to warn doctrine has largely been adopted
in jurisdictions nationwide,56 and in harmony with
comment h creates a firm theoretical foundation for
the duty rule Toohey protests.

Relying on Liriano, the New York Appellate Division
ruled in Rogers v. Sears, Roebuck & Co.,57 that, ‘‘even
assuming the accident was caused by a defect in a valve
incorporated into a propane tank neither of which
[defendant] manufactured,’’ the defendant had a
‘‘duty to warn of the dangers presented by such a
defect . . . .’’58 Citing Rogers, the Appellate Division
followed with Berkowitz, discussed above. Impor-
tantly, the Berkowitz Court itself explicitly compared
Rogers with Rastelli, and applied the rule in Rogers, not
Rastelli.59

Nevertheless, the ‘‘New York state of mind’’ is Toohey’s
to share. For he relies not only upon Rastelli as his
primary authority, but also on the New York decision

in Holdampf v. A.C. & S., Inc..60 Holdampf is not a
products liability case, and expressly advises that its
holding does not pertain with respect to ‘‘the manufac-
turer or supplier of an asbestos-containing product.’’61

But Holdampf says that, under New York law — and in
express contrast to the law of many other jurisdic-
tions,62 such non-New York law wholly ignored by
Toohey! — duty is a matter of policy not foreseeabil-
ity.63 Even under New York law, however, the question
of relational duty (duty to whom) is not in dispute in
the product seller context because here, unlike in Hol-
dampf, plaintiff is within the class to which the product
seller already owes a duty to warn.

The debate on this duty issue reduces to the question of
whether the product seller has a duty to warn end users
about its product’s foreseeably hazardous component
parts, or whether this involves nothing more than a
‘‘rescue’’ situation. Courts have traditionally been reluc-
tant to impose a duty to ‘‘rescue’’ those one chooses not
to rescue. In a no-duty-to-rescue circumstance, the
potential rescuer is a stranger to the victim, and his
knowledge of the danger does not matter.

For law’s purposes, however, the rescue concept is a
legal theoretical construct, and therefore only those
potential rescuers falling within the theoretical para-
meters qualify for the no-duty defense. By defining
the product seller’s obligations to ultimate product
users exposed to dangerous post-sale components in
the terms of the rescue doctrine, Toohey begs the ques-
tion of whether this is a rescue situation at all. Because
the seller of a final product that will foreseeably — from
the seller’s point of view — be modified post-sale by the
addition of the hazardous component does not fall
within the class of would-be rescuers as defined under
the theoretical or juridical construct, Toohey’s
approach would distort and indefensibly expand that
construct.

More directly, the classic non-rescuer, a stranger to the
victim, gains no benefit from his or her inaction, and
any rescue effort would pose no risk to the would-be-
rescuer independent of the costs of the rescue itself.64

Things are different when it comes to industrial pumps,
for instance. The purchaser is a commercial or institu-
tional buyer operating in a competitive market, with at
least some range of choices when selecting pumps. The
purchaser may also stand in the shoes of an employer of
individuals who will directly work with the pump in the
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field, or it may be a middleman expecting to resell the
pump to such an employer or contracting venture.65

Moreover, for the purchaser, the pump is typically just
one of the many items it must buy to carry on its
enterprise.66 So the seller can be expected to have a
greater degree of knowledge than the purchaser about
the pump, its necessary components, and the health
and safety implications of those materials.67

The seller’s direct cost in stamping or tagging a warning
is low. The transaction costs to the purchaser associated
with the seller’s warning, however, might be relatively
high. The purchaser, for example, might be compelled
to expend resources finding an alternate component
part supplier, one marketing a non-asbestos insulation.
Or the purchaser may need to supply respirators, install
special ventilation systems, or take other abatement
measures.68 Also from the purchaser’s point of view, a
frighteningly informative warning would foreseeably
engender labor discipline issues.69

All of this enters into the product seller’s calculus when
deciding not to warn of the known dangers of hazar-
dous component parts likely to be applied to the
product. The seller will lose business if it warns, and
gain business if it fails to do so. Choosing not to warn,
the seller directly benefits from saddling end users with
the social costs of the risky activities associated with its
product. This is not a rescue situation. Here, the tradi-
tional duty rule satisfies principles of corrective justice,
because it shifts the social costs of risky activities from
the innocent victims of those activities to those who
directly benefit from them.

Conclusion — In Which Direction Should
We Go?

The seller’s knowledge that its product will be modified
post-sale in ultrahazardous ways, its deliberate decision
not to warn of the risk, and the benefit it receives from
not warning, means that we are not dealing with a
rescue situation. Mr. Toohey skews his argument by
presupposing that we are, and by thereby ignoring mar-
ketplace realities pertinent to the industrial pump,
turbine, boiler, and to products generally upon which
dangerous components will likely be installed. Nor is
the no-duty rule proposed by Toohey fair or efficient.
Rather, it represents a departure from decades of
sound products liability jurisprudence developed in
this country nationwide.
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