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Introduction

In their Commentary, Mr. Toohey and Ms. Matthews
recycle myths about the asbestos litigation that have
long been hissed off the stage by courts, researchers,
scientists and government agencies charged with safe-
guarding occupational health and safety. This Reply
shows why the claims made by Toohey and Matthews
are generally discredited.

- The Myth Of The ‘Fourth Wave’

Toohey and Matthews first purport to describe four
“waves” of asbestos litigation that have occurred over
the past several decades, the fourth being a wave of suits
“starting in the early 2000’s,” brought by “plaintiff's
attorneys [who] have become too addicted to common
law recoveries in their ‘home courts’ to walk away,” and
filed against manufacturers of products such as boilers,
pumps, turbines, generators, valves and automobiles
either originally marketed with asbestos-containing
components, or to which such components would
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certainly, and hence foreseeably, be added.” Toohey
and Matthews’ Commentary is dedicated to assaulting
the integrity of the so-called fourth wave.

For Toohey and Matthews, plaintiffs’ attorneys’ fourth-
wave addiction represented some sort of concerted
effort to “expand” liability beyond all reasonable
bounds by holding the manufacturer of a product
accountable for harm when that defendant:

e knew or should have known that its product
would be used with an insulation or other. neces-
sary component;

»  knew or had reason to know that this insulation
or other component would likely be comprised of
asbestos-containing materials;

o knew or had reason to know of the hazards asso-
ciated with exposure to asbestos; and

o nevertheless failed to issue any warning to end
product users grievously harmed by virtue of
their unknowing exposure to the ultrahazardous
fibers released from such products. -

Yet, under those circumstances, American products lia-
bility law nationwide has traditionally and responsibly
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imposed a duty to warn upon the product seller. Con-
tinuing to do so represents no expansion of liability. To
the contrary, proponents of a new no-duty rule argue,
in effect, for a dramatic restriction in the compensatory
rights and remedies afforded to the innocent victims of
product distributors who elected to turn ostrich but
should have known better.

One need only review certain reported cases, often in
the insurance coverage context, to see that so-called
fourth wave claims have been with us fairly from the
start, and well before those serving the industry’s and
the insurers’ interests conjured a “bare metal” defense.
Liability under such circumstances was assumed correct
and just. For instance, in its relatively recent insurance
coverage decision in Appalachian Ins. Co. v. General
Electric Co.,” the New York Court of Appeals recited,
just as a matter of fact, that defendant GE had experi-
enced “an escalation in the number of asbestos-related
personal injury claims . . . in the early 1990°s” as a result
of exposures to its custom turbines. The Court
explained that, “[a]lthough GE did not produce the
asbestos-related products, for decades it designed, man-
ufactured and, in some cases, installed custom turbines
that were insulated with asbestos—contammg products
manufactured by others.”

By 2002, about the time that Toohey and Matthews
claim the fourth wave was just beginning, “over 400,000
asbestos-related claims had been filed against GE.»
These claims reflected plaintiffs’ efforts at securing com-
pensatory remedies in cases Toohey and Matthews
would label “fourth wave,” yet wherein the underlying
duty-to-wam product liability theories were regarded as
noncontroversial.® Indeed, although dismissed from the
case on grounds not relevant here prior to review by the
Washington Supreme Court, GE was one of the defen-
dants in Braaten, now in 2007, raising the tort-reform
no-duty claim with regard to its turbines.”

. More generally, the type of defendants Toohey and
Matthews label “fourth wave” — sellers of products
such as boilers, pumps, turbines, generators, valves
and automobiles — have traditionally, and certainly
pre-2000, been implicated in the litigation, and some-

times were even brought into the cases by other .

defendants as third party defendants.®

Although this Reply will show why the yes-duty rule

in these dangerous component part cases inheres in

traditional products liability law, as authoritatively
articulated in the Restatement (Second) of Torts
§402A (19659), it is well to acknowledge that Toohey
and Matthew’s fourth wave analysis does contain a ker-
nel of truth. The most conspicuous culprits have been
the direct manufacturers and suppliers of asbestos-
containing materials. But other sellers who knew that
their products’ functionality would depend upon the
probable addition of ultrahazardous components, were
also legally and morally wrong in not warning, In all
such cases, when the industry had access to, or outright
possession of, abundant evidence establishing that
exposure to asbestos fiber dusts was ultrahazardous
and would often end in excruciating and fatal disease
after a latency period, products law required that they

issue warnings.

Put differently, the products liability rule which has
long been in place nationwide, and against which
defendants have only recently begun to campaign,
says that a product seller owes a duty to design or
warn against the risks presented by component parts
to be installed after sale or distribution, when the seller
has a reason to foresee both that the component part is
needed to permit its product to function as intended,
and that the component part will likely cause the final
product to present an unreasonable danger to end
product users. Entities in breach of this duty have tra-
ditionally been deemed tortfeasors, sharing in the
responsibility for making whole those who have thereby
been harmed. Tort law’s corrective goal is to afford
citizens aggneved in this' way the opportunity to be
made whole”; this is the outcome to which their counsel

have been “addicted.”

In sum, there is no “expansion of liability,” fueled by an
“addiction to suing,” in the “fourth wave” of the asbestos
litigation. Rather, spokespersons such as Toohey and
Matthews now seek to exploit the unfortunate possibi-
lity, in some jurisdictions; of dramatically decreasing,
essentially to zero, the plaintiffs’ likelihood of prevailing

in any such action.

The Myth Of The ‘Chrysotile Defense’

Toohey and Matthew plunge headlong into the next
prong of their attack upon the so-called fourth wave
litigation by rehashing the “chrysotile defense,” namely,
that “[e]xposures to these products generally are to
chrysotile asbestos only and at doses that were the tin-

iest fraction of exposure standards accepted at the time
L
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the products were sold and used.”*® Toohey and Mat- .

thews thereby revisit the time-worn claim that exposure
to the chrysotile asbestos in such boilers, turbines,

generatots, pumps, valves, and so forth, was not, in .

any event, very dangerous. -

Although Toohey and Matthews make no mention of
this, the “chrysotile defense” — also called the “amphi-
bole hypothesis” — has been generally discredited.
In In re Eighth Judicial District Asbestos Litigation:
St. John v. Georgia Pacific Corp.,"* for instance, the
court credited the analysis of Joan Gil, M:D., a pathol-
ogist and professor of pathology at the Mount Sinai
School of Medicine, that:

it is generally accepted by the medical commu-
nity that malignant pleural mesothelioma is
caused by exposure to all known types of asbes-
tos fibers, including chrysotile asbestos, which
accounts for upward of 95% of all asbestos
previously used in the United States. Conver-
sely, the so-called “chrysotile defense” is not
generally accepted and not supported by the
medical and scientific research.'

Accordingly, the court in Sz John denied defendant’s
motion to preclude plaintiff from proffering testimony
that chrysotile asbestos causes mesothelioma, and

granted plamnﬁ’ s cross-motion precluding the chryso-
tile defense."”

Indeed, from the 1960’s to the present, the overwhelm-
ing scientific consensus has been that 4/l types of
asbestos fibers cause mesothelioma. Most of the epide-
miological studies from which this scientific consensus
grew involved mixed dust exposure, ie., persons
exposed to two or more of the major asbestos fiber
types. It is mostly on this wholly dubious basis, how-
ever, that proponents of the chrysotile defense, such as
the Canadian mlmng industry, as well as Toohey and
~ Matthews herg:, have attempted to exonerate chryso-
tile asbestos as*a cause of mesothelioma. The response
by the New York State Asbestos Advisory Board, in the

non-litigation context, is compelling:

[T]he claim that various types of asbestos differ
in their hazard is particularly insidious. It is put
forth by the manufacturers of Canadian asbes-
tos (chrysotile asbestos), the type of asbestos
most widely used in New York and through-
out the United States. The central claim here is
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that the Canadian product, termed “chrysodle
asbestos” is relatively harmless. However, that
claim is not based on fact, and it is not supported
by the results of epidemiological and toxicological
studies conducted in the United States and over-
seas. These studies show that all types of asbes-
tos, including Canadian asbestos, are fully
capable of producing the full spectrum of
asbestos-related diseases including asbestosis,
mesothelioma, lung cancer, laryngeal cancer,
cancer of the pharynx and cancer of the gastro-
intestinal tract."®

Consistently, the United States government, including
OSHA and the Environmental Protection Agency, as
well as the World Trade Organization, have never been
convinced by the proponents of the chrysotile defense to
adopt a different regulatory standard for different types
of asbestos. Moreover, Dr. Irving Selikoff, the great
pioneer of asbestos disease research and Director of
the Division of Environmental and Occupational Med-
icine Mount Sinai School of Medicine, 1966 to 1985,
stated in no uncertain terms that, “There is no convin-
cing evidence that chrysotile is more, or less, hazardous
than any other asbestos fibres. There is ample evidence
that all types of asbestos are associated with the risk of
fatal lung scarring (asbestosis), lung cancer, pleural and -
peritoneal mesothelioma and gastro-intestinal cancer.”™®
Among numerous additional organizations and resear-
chers finding that chrysotile is an ultrahazardous fibrous
asbestos mineral, the National Institute for Occupa-
tional Safety and Health (“NIOSH”) concluded that
all of the following types pose extraordinary dangers
to the lives of exposed workers: “chrysotile, crocidolite,
amosite, tremolite, actinolite, and anthophyl]jte.”l6

In their related move, Toohey and Matthews say that
chrysotile is also not dangerous in the fourth wave con-
text because exposures to these products are only at
“minute levels.”'” They say that, “[i]n a clever twist of
law and science, plaintiffs use the absence of scientific
evidence as their proof of causation.”*® This rhetorical
claim is transparently fallacious, because the scientific
evidence s that there is no threshold level below which

exposure is “safe.”

The Occupational Safety and Health Administra-
tion (“OSHA”) and the Mine Safety and Health
Administration (“MHSA?), agencies of the United States
Government responsible for workers” health, have regu-
lated asbestos exposures in the workplace for decades.
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The current compliance level for a working day estab-
lished by OSHA and MHSA is 0.1 f/cc (one tenth of one
asbestos fiber per cubic centimeter of air). Even at this
minute level of exposure, however, OSHA and MHSA
both agree that such exposure is 70z a safe level. Rather,
as OSHA has stated, “there is a remaining significant
risk of material impairment of health or functional capa-
city at the 0.1 f/cc limit. . .”*°

It is important to note that the “0.1 f/cc” compliance
level was chosen solely because, as OSHA has found, it
is “the practical lower limit of feasibility for measuring
asbestos levels reliably,” and not because it is a safe
level.?° In addition to OSHA’s and MHSA’s conclu-
sions that the “0.1 f/cc” compliance level still leaves a
significant bealth risk, OSHA has actually conducted
a mesothelioma “risk assessment” at various low levels
of exposure. Based on OSHA’s risk assessment, 6.9
mesothelioma deaths are expected annually per
100,000 workers exposed even at the 0.1 flcc level 2!

In the litigation context, courts have astutely and fairly
drawn the line at visible dusts emanating from asbestos-
containing products. This accords with routine pro-
nouncements by OSHA and other federal agencies.””
The Appellate Division in New York similarly deems
visible dusts to signify substantial exposure, and has
credited expert testimony as establishing “that such
dust from asbestos-containing products contained
enough asbestos to cause mesothelioma.”*® Addition-
ally, courts nationwide presiding over asbestos cases
have continually recognized that testimony regarding
exposure to visible dusts, coupled with expert testimony
about asbestos fiber drift and the cumulative effects of
exposure to asbestos, proves proximate cause.”?

The Myth Of The ‘Expansion of Liability’
Allegedly Engendered By Yes-Duty Rulings
Reaching their main claim, Toohey and Matthews
assért that a manufacturer should not be deemed to
have any duty to consumers or end users for dangers
inherent in ‘fproducts it did not sell.”®’ They allow that,
‘in these fourth-wave cases, the manufacturers “may
have” installed asbestos-containing components, such
as gaskets, packing or insulation, in the original pro-
ducts, but that, by the time of plaintiffs’ injurious
exposures, these original components would have
been replaced by other asbestos-containing compo-

nents supplied by third parties. So the plaintiff was,

in point of fact, exposed to the asbestos products of
another, however identical these may have been to
the original. Toohey and Matthews recite that, in
other cases, the manufacturers of products such as
industrial boilers or pumps, intended for “very high

temperature” use, would have shipped those as “bare .

metal” and without asbestos-containing insulation,

which insulation would be applied in the field.*®

Except perhaps under very limited circumstances —
such as where the original product seller “required”
the use of asbestos, gained a “direct financial benefit”
from such use, or “had control” over the production or
distribution of the particular asbestos-containing mate-
rials to which plaindff was exposed — the “simple
maxim” to which defendants adhere, as articulated by
Toohey and Matthews, is that “a manufacturer is not
liable for the defective products of another.”’

Toohey and Matthews attribute to plaintiffs an equally
simplistic counter-maxim: that defendants should be
deemed responsible for any foreseeable uses involving
their products, including the replacement or installa-
tion of asbestos-containing component parts. Toohey

and Matthews counter this attempted “expansion of
~ liability beyond that reasonably connected to the sale

of the products,”®® by saying that there is “an insuffi-
cient nexus” between defendants’ products and the
“harm-producing product” added by others, and that,
in all events, “duty is not co-extensive with foreseeabil-
ity because, in retrospect, everything is foreseeable.”’

Finally, Toohey and Matthews discuss the main cases
which, they claim, reveal the “current trend” in which
“most courts are resistant to expanding liability” under
the asbestos litigation’s fourth wave. Their core prece-
dent is the New York Court of Appeals’ 1992 decision
in Rastelli v. Goodyear Tire & Rubber Co.,”° wherein a
third party had installed a defective rim on one of
defendant Goodyear's tires, that rim representing one
of “24 different models of multipiece rims, out of the

- approximately 200 types of multipiece rims sold in the
| United States.”" The New York Court concluded that,

under the “circumstances of this case,” Goodyear did
not have a duty to warn about the other manufacturer’s
product.*?

In Rastelli’s wake, the Washington Supreme Court
launched the “current trend,” by Toohey and Matthews’
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analysis, when it issued its compamon no-duty decisions
in Simonetta v. Viad C'orp » 4 and Braaten v. Saberhagen
Holdings® California’s intermediate appellate no—duty
decision in-Taylor v.” Elliost Turbomachinery Co.?® fol-
lowed, "and the subsequent similar (Merrill, Hall) or
contrary (O’Neil) rulings are now slated to be resolved
by the California Supreme Court.””

Toohey and Matthews dramatically miss the mark,
wholly misapply Rastelli, and fail to comprehend the
well-established basis for product sellers’ liability in the
dangerous component part cases. When a product seller
distributes a product that it knows willlikely be used
with a hazardous component part, where the compo-
nent is necessary for the product’s intended use, and yet
the seller buries its head in the sand and fails to warn, it
has acted wrongfully. The threshold question is
whetheér the seller owed a duty to issue such a warning.

The analytic fulcrum on which this debate hangs is the .

substantial product modification principle embedded
within strict products liability doctrine as articulated
.in Section 402A of the Restatement (Second) of
Torts. The general rule is that the seller has a defense
‘when a produc¢t is substandally modified post-sale, and
this modification brings about the dangerous feature.
Comment / to Section 402A, however, counsels that
the seller has a duty to warn end users when it has
reason to anticipate that an unreasonable danger may
result from a particular product use.””

Nor has this key aspect of product liability law been
significantly modified in the intervening years. In com-
ment p to Section 2 of the Restatement (Third) of
Torts: Products Liability, finalized in 1998, the repor-

ters emphasize that:

[plroduct misuse, modification, and alteration
are forms of post-sale conduct by product users or
others that can be relevant to the determination
of the issues of defect, causation, or compara-
tive respoiisibility. Whether such conduct
affects one or more of the issues depends
on the nature of the conduct and whether
the manufacturer should have adopted a
reasonable alternative design or provided a
reasonable warning to protect against such
conduct.*

Under New York law, for example, it is not necessary
that the original product, when it leaves the seller’s
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hands, already include the unreasonably dangerous
component part, so long as the seller has reason to
know both that its product will necessarily.incorporate
such a component in order to function as intended,

" and that such component will be defective and/or

unreasonably dangerous. For it is well settled that man-
ufacturers have a duty to wamn about latent dangers -
resulting from foreseeable uses of their product of
which they knew or should have known. So the New
York Court of Appeals explamed in Liriano v. Hobart
Ca;;{;orzztzon41 :
although it is virtually impossible to design a
product to forestall all future risk-enhancing
modifications that could occur after the sale,
it is neither infeasible nor onerous, in some
cases, to warn of the dangers of foreseeable
modifications that pose the risk of injury.
Furthermore, this Court has held that 2 man-
ufacturer may be liable for failing to warn
against the dangers of foreseeable misuse of
its product. . . . This Court has also recognized
that, in certain circumstances, a manufacturer
may have a duty to warn of dangers associated
with the use of its product even after it has
been sold. Such a duty will generally arise
where a defect or danger is revealed by user
operation and brought to the attention of
the manufacturer ... This Court therefore
concludes that manufacturer liability can
exist under a failure-to-warn theory . .. %2

Relying on Liriano, the New York Appellate Division
ruled in Rogers v. Sears, Roebuck & Co.,*> a case arising
from an explosion that occurred when plaintiff
attempted to replace an empty propane gas tank with
a filled one, that, “even assuming the accident was
caused by a defect in a valve incorporated into a pro-
pane tank neither of which [defendant] manufactured,
we are unpersuaded by [defendant]’s argument that it
was under no duty to wamn of the dangers presented by
such a defect, where [inter alid] its grill could not be
used without the tank . .. .”** Citing Ragers, the Appel-
late Division followed w1th Berkowitz v. A.C. & S,
Ine.,® holding that, where the defendant has manu-
factured a product to which an asbestos-containing
insulation component is later added, and where that
defendant:

» knew or should have known that its product
would be used with an insulation component;
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e knew or had reason to know that this insulation
would likely be comprised of asbestos-containing
materials; and

o  knew or had reason to know of the hazards asso-
ciated with exposure to asbestos,

o then defendant is charged with a “duty to warn
concerning the dangers of asbestos that it neither
manufactured nor installed on its [equipment].”*®

The decisions in cases such as-Liriano, Rogers and Ber-

kowitz flow from the principle articulated in comment

b to Section 402A. Toohey and Matthews, however,

believe that these rulings conflict with the New York

Court of Appeals decision in Rastelli, and that Rastelli

requires 2 no-duty outcome in all such cases. Like

-defendants arguing this line, Toohey and Matthews

make a critical analytic mistake.

More specifically, in Rastell it could not be said that
defendant Goodyear, which had manufactured the
truck tire, knew or had reason to know that its product
would likely be combined with a dangerously defective
tire rim — the second prong of the Berkowitz analysis
recited above. In Rastelli, the truck tire was merely
“compatible” with such a defective multipiece rim,*’
and there was nothing about Goodyear’s conduct to
suggest that it had actual knowledge that its tire
would routinely be used with a defective rim, or that
it promoted or expected the use of such a rim.

More pointedly, the analytic mistake underlying the
no-duty claim is the failure to distinguish between
- two very different situations. In one, such as Rastells,
the product seller can arguably foresee thar at least some
one or more of its tires released in the stream of com-
merce may somewhere be combined with the dangerous
component rim, yet it is not likely that this would be
the case for any particular tire. The same might be said
. for ‘the seller of orange juice, who should foresee that
some of the juice will somewhere be combined with
vodka. Certainly such sellers have no duty to warn. The
other, very different scenario, is the one represented by
cases such as Berkowitz, where the product seller knows
or should know that, for any one of its pumps, that very
pump will likely be used with ultrahazardous asbestos-
containing materials. When Toohey and Matthews
object that, “in retrospect, everything is foreseeable,”*®
they conflate foreseeability after the fact (ex poste), as

in Rastelli, with actual foreseeability before the fact
{ex ante), as in Berkowitz.

Accordingly, the Berkowitz Court itself explicitly com-
pared Rogers with Rastelli, and applied the rule in Rogers,
not Rastelli.*® And for this reason, too, for instance, one
federal jurist has recently issued two rulings in asbestos-
related valve and pump cases explicity rejecting the
applicability of Rastelli, and applying the principle
of Berkowizz.>® In each case, the Honorable James S.
Gwin emphasized that defendant Crane Co. “charac-
terizes Rastelli and Berkowirz as directly opposed, and
Rastelli as necessitating a dismissal of claims against
Crane. However, the court views these divergent hold-
ings as resting on consistent application of the same
foreseeability principle.”

Courts in most jurisdictions adhere to Section 402A’s
products liability articulation, including the foreseeable
product modification principle recited in comment 4.>>
Significantly, yet lost on commentators such as Toohey
and Matthews, the Washington Supreme Court, moti-
vating the no-duty offensive with its decisions in
Simonerta and Braaten, expressly and anomalously
rejected the applicability of comment #’s foreseeability
exception to that state’s products liability law. Thus,

Washington’s products liability doctrine is directly at

odds with the law of New York as set forth in Liriano,
and with that of comment 4 jurisdictions — being most
jurisdictions — nationwide. And, unfortunately, Too-
hey and Matthews’ state-by-state recitation of the
“current state of the law” makes no distinction between
the Berkowitz/comment b type cases and the Rastells/
orange juice-with-vodka type cases, speciously assum-
ing that the latter category counts against duty in the
asbestos litigation.”

Conclusion

In the final analysis, the sellers of boilers, turbines,
generators and other so-called fourth wave defendants
have always been around, although perhaps Toohey
and Matthews choose not to see them. Sellers’ failure
to warn placed individuals occupationally exposed to
such products at grave risk, whatever the chrysotile
versus amphibole content; it is unlikely that any one
of us would today feel at ease lining our own boilers
with purely chrysotile asbestos insulation, or breathing
just “minute” Jevels of the dust. Manufacturers were
well aware that asbestos-containing components likely
awaited their industrial or high heat-generating
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products, and have always been deemed to have a duty

to warn, under the principles articulated at Section -

402A and in the new Restatement (Third) of Torts:
Products Liability.
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